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1. Citizen Groups

CEREF is a non-profit public benefit corporation organized under the laws of the State of
California with its main office in Encinitas, CA. CERF is dedicated to the preservation, protection, and
defense of the environment, the wildlife, and the natural resources of the California Coast. CERF’s
mailing address is 1140 S. Coast Highway 101, Encinitas, CA 92024.

Coastkeeper is a nonprofit organization committed to protecting and restoring the San Diego
region’s water quality and supply. A member of the international Waterkeeper Alliance, Coastkeeper’s
main purpose is to preserve, enhance, and protect San Diego’s waterways, marine sanctuaries, coastal
estuaries, wetlands, and bays from illegal dumping, hazardous spills, toxic discharges, and habitat
degradation. Coastkeeper implements this mission through outreach, education, activism, participation in
governmental hearings, and prosecuting litigation to ensure that San Diego’s beaches, bays, coastal waters
and tributary streams and rivers meet all substantive water quality standards guaranteed by Federal, State,
and local statues and regulations. Coastkeeper’s office is located at 2825 Dewey Road, Suite 207 in San
Diego, California 92106.

Members of CERF and Coastkeeper use and enjoy the waters into which pollutants from Hanson
Aggregates’ ongoing illegal activities are discharged, namely San Diego Bay and eventually the Pacific
Ocean (Receiving Waters). The public and members of CERF and Coastkeeper use these Receiving
Waters to fish, boat, kayak, surf, swim, scuba dive, birdwatch, view wildlife, and to engage in scientific
studies. The discharge of pollutants by the National City Facility affects and impairs each of these uses.
Thus, the interests of CERF and Coastkeeper’s members have been, are being, and will continue to be
adversely affected by Hanson Aggregates Owners and/or Operators’ failure to comply with the Clean
Water Act and the General Industrial Permit.

1L Storm Water Pollution and the General Industrial Permit

A. Duty to Comply

Under the Clean Water Act, the discharge of any pollutant to a water of the United States is
unlawful except in compliance with certain provisions of the Clean Water Act. (See 33 U.S.C. § 1311
(a)). In California, any person who discharges storm water associated with industrial activity must comply
with the terms of the General Industrial Permit in order to lawfully discharge.

The Hanson Aggregates Owners and/or Operators conduct ready-mix concrete production,
processing, and shipping operations, including a ready-mix batch plant, truck washing operations, fueling
operations, and occasional maintenance activities at the fueling station if needed. (SWPPP, Section C.2.).
The Facility SIC Code is 3273, Ready-Mixed Concrete.

Hanson Aggregates enrolled as a discharger subject to the General Industrial Permit on April 25,
2006 for its National City Facility located at 601 W 12% St National City CA 91950. Hanson Aggregates
enrolled under the New Industrial Permit on June 22, 2015, WDID Number 9 371020195. Hanson also
obtained coverage under the Conditional Waiver, Waiver No. 9 on June 17, 2015.
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The Hanson Aggregates Owners and/or Operators have also failed to file accurate annual reports
as required under the Industrial Permit and New Industrial Permit. Under the Industrial Permit and New
Industrial Permit, Facility Owners and/or Operators are required to submit an Annual Report to the
Regional Board that includes a summary of visual observations and sampling results, an evaluation of the
visual observation and sampling results, the laboratory reports of sample analysis, the annual
comprehensive site compliance evaluation report, and an explanation of why a permittee did not
implement any activities required. (Industrial Permit, §B.13-14; New Industrial Permit, §XVI.).

The Hanson Aggregates Owners and/or Operators have failed and continue to fail to submit
annual reports that comply with the Industrial Permit and New Industrial Permit reporting requirements.
For example, in the 2013-2014 Annual Report, the 2014-2015 Annual Report, and the 2016-2017 Annual
Report, the Facility Owners and/or Operators certify that: (1) a complete Annual Comprehensive Site
Compliance Evaluation was conducted as required by the Storm Water Permit; (2) the SWPPP’s BMPs
address existing potential pollutant sources; and (3) the SWPPP complies with the Storm Water Permit, or
will otherwise be revised to achieve compliance. However, information available to CERF and
Coastkeeper indicates that these certifications are erroneous. For example, storm water samples collected
from the Facility contain concentrations of pollutants above EPA Benchmarks and WQSs, thus
demonstrating that the Facility BMPs do not adequately address existing potential pollutant sources.
Further, the 2016-2017 Annual Report states that, inter alia, nitrate, nitrite, phosphorus, and metals such
as lead and zinc are not present at the Facility. However, the Facility’s contemporaneous SWPPP and
monitoring data indicate that all of the above-mentioned pollutants are present and exposed to storm
water at the Facility. As discussed herein, the Facility’s SWPPPs do not include many elements required
by the Storm Water Permit, and thus it is erroneous to certify that the SWPPPs comply with the Storm
Water Permit

Additionally, both the 2013-2014 Annual Report and the 2014-2015 Annual Report state that no
unauthorized non-storm water discharges had been detected. Also, the 2014-2015 Annual Report states
that there is only one discharge location at the Facility. Information available to CERF and Coastkeeper
indicates that these certifications are erroneous.

Additionally, the Facility Owners and/or Operators have failed and continue to fail to develop
and/or implement a monitoring and reporting program that requires storm water samples be collected
from all discharge locations at the Facility. Based on the Facility SWPPPs, Annual Reports, city storm
water compliance inspection photographs, and CERF and Coastkeeper’s observations, the Facility
Owners and/or Operators have never collected storm water samples from all discharge locations at the
Facility. While Section B(7)(d) of the 1997 Permit and Section XI(C)(4) of the 2015 Permit allow
permittees to reduce the number of locations to be sampled, there is no indication that the Facility Owners
and/or Operators have complied with the requirements of Section B(7)(d) of the 1997 Permit or Section
XI(C)(4) of the 2015 Permit to justify sampling a reduced number of discharge locations at the Facility.
Information available to CERF and Coastkeeper indicates that both driveways into the site are unsampled
discharge locations at the Facility — a small drainage area flows towards and out through the northeastern
driveway, and the southernmost driveway serves as a point of egress for vehicles that regularly pass and
track pollutants throughout the site before they exit the site. City inspection photographs from 3-3-2015
and 3-9-2016 as well as Google Maps satellite photos clearly show extensive ponding water, tracking of
contaminated water throughout the Facility, and tracked-out concrete and other particulate debris offsite.
Also, the existence of DP2 (and the three stormwater drains leading to it) was not acknowledged in the
June 2015 SWPPP, and the Facility did not report any sampling results for disc! e from DP2 before 5-
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Further, information available to CERF and Coastkeeper indicates that the pollutants associated
with the Facility have been and continue to be tracked throughout the entire site, where they accumulate
at the storm water discharge points and the driveways leading to W 12 St and McKinley Ave. This
results in trucks and vehicles tracking cement, sand, gravel, concrete, O&G, metal particles, and other
pollutants off-site.

Receiving Water Limitation C(1) of the Storm Water Permit prohibits storm water discharges to
surface or groundwater that adversely impact human health or the environment. Receiving Water
Limitation C(2) prohibits storm water discharges and authorized non-storm water discharges which cause
or contribute to an exceedance of any water quality standards or applicable Basin Plan water quality
standards. (See New Industrial Permit Receiving Water Limitations VI.A-C). In addition, Receiving
Water Limitation VI.C. of the New Industrial Permit prohibits discharges that contain pollutants in
quantities that threaten to cause pollution or a public nuisance.

The California Toxics Rule (“CTR”), 40 C.F.R. 131.38, is an applicable water quality standard.
(Baykeeper v. Kramer Metals, Inc. (C.D.Cal. 2009) 619 F.Supp.2d 914, 926). “In sum, the CTR is a water
quality standard in the General Permit, Receiving Water Limitation C(2). A permittee violates Receiving
Water Limitation C(2) when it ‘causes or contributes to an exceedance of” such a standard, including the
CTR.” (/d. at 927).

If a discharger violates Water Quality Standards, the General Industrial Permit and the Clean
Water Act require that the discharger implement more stringent controls necessary to meet such Water
Quality Standards. (General Industrial Permit, Fact Sheet p. viii; 33 U.S.C. § 1311(b)(I1)(C); New
Industrial Permit, §XX.B.). The Hanson Aggregates Owners and/or Operators have failed to comply with
this requirement, routinely violating Water Quality Standards without implementing BMPs to achieve
BAT/BCT or revising the Facility’s SWPPP pursuant to General Industrial Permit section (C)(3) and New
Industrial Permit Section X.B.1.

As demonstrated by sample data submitted by Hanson Aggregates, from enrollment through the
present, the Hanson Aggregates Owners and/or Operators have discharged and continue to discharge
storm water containing pollutants at levels in violation of water quality prohibitions and limitations
during multiple rain events. The National City Facility’s sampling data reflects numerous discharge
violations (see below). Hanson Aggregates’ own sampling data is not subject to impeachment.
(Baykeeper, supra, 619 F.Supp. 2d at 927, citing Sierra Club v. Union Oil Co. of Cal., (9th Cir. 1987) 813
F.2d 1480, 1492 [“when a permittee’s reports indicate that the permittee has exceeded permit [imitations,
the permittee may not impeach its own reports by showing sampling error”]).

This data further demonstrates the National City Facility continuously discharges contaminated
storm water during rain events which have not been sampled.

Discharge . Benchmark/ Benchmark/
No. Date Point Parameter Units |Result WQO NAL
1 5/6/2016 DP2 Iron, Total mg/L 1.73 0.3! 1
2 5/6/2016 DP2 Lead mg/L 1.84 0.0652 0.262
1
3 | 56612016 DP2 Phos"‘(‘g‘;f‘)’ Toa' w1l |0.106 1 2
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and/or Operators have been in daily and continuous violation of the General Industrial Permit and New
Industrial Permit since at least May 29, 2013. These violations are ongoing, and the Hanson Aggregates
Owners and/or Operators will continue to be in violation every day they fail provide an adequate SWPPP
for the Facility. Thus, the Hanson Aggregates Owners and/or Operators are liable for civil penalties of up
to $37,500 per day of violations prior to November 2, 2015, and $51,570 per day of violations occurring
after November 2, 2015. (33 U.S.C. §1319(d); 40 CFR 19.4; New Industrial Permit, §XX1.Q.1).

E. Conditional Waiver Non-Compliance

The Region 9 Conditional Waiver, Waiver No. 9 requires dischargers of slurries to enroll in and
be in compliance with the General Industrial Permit. (Conditional Waiver No. 9, Section D.1., p. 44).
Waiver No. 9 requires dischargers of slurries to “manage their wastes in a manner that protects beneficial
uses, and prevent nuisance by implementing management measures (MMs) and best management
practices (BMPs) (Conditional Waiver No. 9, Section G.3.). Dischargers must locate storage areas and/or
sumps in such a way that “prevent[s] conditions of pollution or nuisance, of any surface water body or
municipal water well (Conditional Waiver No. 9, Section B.2.c.).

Hanson Aggregates enrolled under the Conditional Waiver, Waiver No. 9 on June 17, 2015.
According to the Facility SWPPP, the Hanson Aggregates Owners and/or Operators use a “reclaimer
process[] to return concrete and interior truck wash water...Most paste produced by the reclaimer is
processed by an Alar system to remove water. Reclaimer and Alar water is pumped to a water tank, and
then reused for additional interior truck washing or to make concrete.” (SWPPP, Section F.4.). According
to the Facility SWPPP map and information available to CERF Coastkeeper, the alar and paste storage
areas are exposed to rain and discharge contaminated storm water runoff that contributes to conditions of
pollution or nuisance, in violation of the Conditional Waiver, Waiver No. 9. Also, some of the
contaminated previously-stored water derived from slurries is used for interior and exterior truck washing
activities that take place at multiple locations throughout the Facility. (SWPPP, Section J.; SWPPP map).
The Facility SWPPP acknowledges in Table L that interior and exterior truck washing and handling of
return concrete is a potential pollution source of TSS, oil and grease, pH, and iron. As reflected above,
past sampling from Discharge Point 2 reflects significantly elevated levels of iron, lead, phosphorus, TSS,
nitrate + nitrite, and high pH.

The Receiving Waters and HUC-10 downstream waters are impaired for numerous constituents.
Hanson Aggregates’ contribution to these impairments constitutes a violation of Waiver No. 9. Pollutants
like TSS, oil and grease, TSS, lead, iron, phosphorus, and pH are present in Hanson Aggregates’ storm
water discharge, adversely impacting the quality and beneficial uses of receiving waters. As reflected in
the Facility’s SWPPP, the Facility’s drainage areas receive water that has previously passed through
storage areas, ponds, and sumps. As a result of the inadequate design of these storage areas, ponds, and
sumps, discharged water contributes to conditions of pollution or nuisance in Receiving Waters and
HUC-10 downstream waters in violation of Conditional Waiver No. 9, Section B.2.c.

F. Inadequate Level 1 and Level 2 ERA Reports

The Facility entered Level 1 status for iron in 2016 as a result of exceedances in the 2015-2016
reporting year. The Facility entered Level 1 status for TSS in 2017 as a result of exceedances in the 2016-
2017 reporting year. The 11-30-2016 Consolidated Level 1 ERA Report for iron identifies that sand is the
main contributor to iron exceedances, identifies that dissolved iron represents 80% of the total iron
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discharge prohibited non-storm water in violation of Discharge Prohibition III.B. of the Permit is a
separate and distinct violation of the Storm Water Permit and section 301(a) of the Clean Water Act, 33
U.S.C. § 1311(a). CERF and Coastkeeper will update the number and dates of violations when additional
information becomes available. The Hanson Aggregates Owners and/or Operators are subject to civil
penalties for all violations of the Clean Water Act occurring since May 29, 2013.

111. Remedies

Upon expiration of the 60-day period, CERF and Coastkeeper will file a citizen suit under Section
505(a) of the Clean Water Act for the above-referenced violations. During the 60-day notice period,
however, CERF and Coastkeeper are willing to discuss effective remedies for the violations noted in this
letter. If you wish to pursue such discussions in the absence of litigation, it is suggested that you initiate
those discussions immediately. If good faith negotiations are not being made, at the close of the 60-day
notice period, CERF and Coastkeeper will move forward expeditiously with litigation.

Hanson Aggregates must develop and implement an updated SWPPP, install BMPs to address the
numerous and ongoing water quality violations, and implement a robust monitoring and reporting plan.
Should the Hanson Aggregates Owners and/or Operators fail to do so, CERF and Coastkeeper will file an
action against Hanson Aggregates for its prior, current, and anticipated violations of the Clean Water Act.
Cl F and Coastkeeper’s action will seek all remedies available under the Clean Water Act § 1365(a)(d).
CERF and Coastkeeper will seek the maximum penalty available under the law which is $37,500 per day
for violations prior to November 2, 2015, and $51,570 per day for violations occurring after November 2,
2015. (33 U.S.C. §1319(d); 40 CFR 19.4; New Industrial Permit, §XXI1.Q.1). CERF and Coastkeeper may
further seek a court order to prevent Hanson Aggregates from discharging pollutants.

Lastly, section 505(d) of the Clean Water Act, 33 U.S.C. § 1365(d), permits prevailing parties to
recover costs, including attorneys' and experts' fees. CERF and Coastkeeper will seek to recover all of
their costs and fees pursuant to section 505(d).

IV. Conclusion

CERF and Coastkeeper have retained legal counsel to represent it in this matter. Please direct all
communications to CERF and Coastkeeper’s legal counsel:

1.ivia Borak Beaudin and Marco Gonzalez

L0ast Law uroup, LLr
1140 South Coast Highway 101
Encinitas, California 92024
Tel: 760-942-8505

Matt O’Malley
Tosh Brooks

dan U1ego Loaskeeper
2825 Dewey Rd., #207
San Diego, California 92106
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VIA U.S. MAIL

Scott Pruitt

Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Eileen Sobeck

Executive Director

State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-0110

¢ onLund

Hanson Aggregates LLC
PO Box 639069

San Diego CA 92163

SERVICE LIST

Alexis Strauss

Acting Regional Administrator

U.S. Environmental Protection Agency, Region IX
75 Hawthomne Street

San Francisco, California 94105

David W. Gibson

Executive Officer

San Diego Regional Water Quality Control Board
2375 Northside Drive, Suite 100

San Diego, California 92108














